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Appear ances: David Rosenfeld, Attorney, Van Bourg, Wi nberg, Roger
& Rosenfeld, representing appellant, CGeorge Lannes; Janet Y. Wng,
Attorney, representing respondent, Department of Transportation.
Before Carpenter, President; Stoner, vice-President, Burgener and
Ward, Menbers.

DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected a Proposed Decision of
an Admnistrative Law Judge (ALJ) in an appeal by GCeorge Lannes
(appellant or Lannes) , a Structural Steel Painter who had been
termnated without fault from his position with the Departnent of
Transportation (herein Departnent) pursuant to Governnent Code
section 19585(a) for his failure to maintain a valid driver's
l'i cense.

The ALJ reduced the non-punitive termnation to a four-nonth
suspensi on without pay, reasoning that: (1) the Departnment was not
required to termnate appellant; (2) the appellant had the right to
apply to other positions within the Departnent that did not require
driving; and (3) since the Departnment had openings in other

classifications, and had no reason to termnate appellant, it acted
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arbitrarily in termnating appellant rather than finding him
another job in his former position or sonme other position.

The Board determned to decide the case itself, based upon the
record and additional argunments submtted both in witing and
orally. Neither party requested oral argunent. only the Departnent
submitted a witten brief.' After review of the entire record
including the transcript and the witten brief submtted on behal f
of the Departnent, the Board sustains the original termnation
without fault for the reasons set forth bel ow

STATEMENT OF THE FACTS

The facts are undisputed and are accurately set forth by the
ALJ in the Proposed Deci sion. The appellant began work with the
Departnent in 1970. He becane a Structural Steel Painter in Apri
1974. The m ninmum qualifications for the position of Structura
Steel Painter include possession of a valid California dass 1
driver's |icense.

Appellant's driver's license was suspended for one year
begi nning February 25, 1991 after two convictions of driving under

the influence of alcohol. For the three years preceding

'On December 3, 1991, a letter was sent to the parties and
their representatives, together with the transcript, setting a
deadl i ne of January 3, 1992 for the parties to file witten briefs
and request oral argunments. No party having tinely requested ora
argunent, this case was considered by the Board and submtted for
decision on February 4, 1992. On March 17, 1992, appellant's
attorney requested |leave to file a witten brief and participate in
oral argunents. W deny the request as untinely.
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appel lant's termnation, he was assigned to work rebuilding air
stagi ng equi pment and safety equipnent in a shop near the Toll
Pl aza at the Qakl and-San Francisco Bay Bridge. This work did not
require that he drive. Even though his supervisor knew that his
|icense had been suspended, he continued to work w thout getting
special consideration on his assignnents until his termnation
without fault on July 15, 1991. The evidence established that
appel lant could have continued to work at the sanme position,
wi t hout doing any driving and w thout causing any inconvenience to
his supervisor or other enployees, until his driver's |icense was
restored (February 1992). The evidence also established that
appellant was willing to work at other jobs within the Departnent
that do not require possession of a valid driver's |icense.
| SSUE

What are the rights and obligations of the parties when an
enployee is termnated without fault pursuant to Governnment Code
section 195857

DI SCUSSI ON

Gover nnent Code section 19585, subdivision (b), provides that
an appointing power nmay termnate, denote, or transfer an enpl oyee
who fails to met the requirenments for continuing enploynent
prescribed by the SPB in the specification for the class to which
the enpl oyee is appointed. Subdi vision (d) defines requirenents

for continuing enploynent to include acquisition and retention of
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specified |icenses. A valid driver's license may be required in
positions in which the enpl oyee nay be expected to operate a notor
vehi cl e. Subdi vision (g) provides that when the requirenents for
continuing enploynent have been regained, termnated, denoted or
transferred enpl oyees may be reinstated pursuant to Covernment Code
section 19140. 2

As noted above, the f acts in the instant case are not in
di spute. The specification for appellant's position required that
he have a valid driver's license for continuing enploynent, his
driver's license was suspended, and the Departnent termnated him
for failing to have a valid |license.

Appel l ant argued at hearing, and the ALJ found, that the
Depart ment shoul d have accommodated him by allow ng himto continue
to work in his fornmer position wthout driving, or by finding him
another position within the Departnent that did not require the
possession of a driver's license. W can certainly understand why
the ALJ questioned the Departnent's exercise of discretion in

termnating a state enployee with 21 years of state service and no

’Gover nnment Code section 19140 provi des:

... [Aln enployee who was separated from his or her
position wunder Section 19585 shall have perm ssive
reinstatenent eligibility to that position when he or
she again neets the requirenents for continuing
enpl oynent in that position, and shall have perm ssive
reinstatenent eligibility for any other position as
provi ded by this section.
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adverse actions when the record reflected no conpelling reason for
the Departnent to do so. A sense of fair play and justice would
appear to favor accommodati on over term nation.

Nevert hel ess, we nust conclude that the Departnment was clearly
within its statutory rights in termnating appellant w thout fault
under CGovernnent Code section 19585. The Departrnent has the choice
to transfer or denote an enployee rather than termnate himor her
but the Departnent has no statutory obligation to justify its
decision to termnate an enployee so long as the statutory
prerequisites for a non-punitive termnation are satisfied.
Appellant's rights in this situation are |imted to seeking
perm ssive reinstatenent once his driver's license is restored.

ORDER

Upon the foregoing findings of fact and conclusions of |aw,
and the entire record in this case, and pursuant to Governnent Code
section 19585, it is hereby ORDERED that:

1. The above-referenced termnation wthout fault is
sust ai ned;

2. This decision is certified for publication as a

Precedenti al Decision (Governnment Code section 19582.5).
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STATE PERSONNEL BOARD*
Ri chard Carpenter, President
Alice Stoner, Vice-President
G air Burgener, Menber
Lorrie Ward, Menber
*Menber Richard Chavez did not participate in this decision.
| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on July 13,

1992.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




